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HEALTH AND SPORT COMMITTEE

 
AGENDA

 
17th Meeting, 2012 (Session 4)

 
Tuesday 22 May 2012

 
The Committee will meet at 9.30 am in Committee Room 1.
 
1. Subordinate legislation: The  Committee  will  take  evidence  on  the  Food

Protection  (Emergency  Prohibitions)  (Dalgety  Bay)  (Scotland)  Order  2012
from—

 
Michael Matheson, Minister for Public Health, and David Wilson, Solicitor,
Scottish Government;
 
Dr Will Munro, Policy Advisor, Food Standards Agency.
 

2. Subordinate legislation: Michael  Matheson  Minister  for  Public  Health  to
move—S4M-02866—That  the  Health  and  Sport  Committee  recommends  that
the  Food  Protection  (Emergency  Prohibitions)  (Dalgety  Bay)  (Scotland)  Order
2012 be approved. 

 
3. Subordinate legislation: The  Committee  will  consider  the  following  negative

instrument—
 

Mental Health Tribunal for Scotland (Practice and Procedure) (No. 2)
Amendment Rules 2012 (SSI/2012/132)
 

4. Social Care (Self-directed Support) (Scotland) Bill: The Committee will take
evidence on the Bill at Stage 1 from—

 
Dee Fraser, Programme Manager Providers & Personalisation, Coalition of
Care and Support Providers in Scotland;
 
Ranald Mair, Chief Executive, Scottish Care;
 
Peter Brawley, Director - Manager, Scottish Personal Assistant Employers
Network;
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Noni Cobban, Vice-President, UK Home Care Association;
 

and then from—
 

Angela Henderson, National Local Area Co-ordination Development and
Policy Manager, Scottish Consortium for Learning Disability;
 
Pam Duncan, Policy Officer, Independent Living in Scotland project;
 
Brian  Houston,  Associate  Director  Children’s  Services,  Barnardo's
Scotland;
 
Florence Burke, Director for Scotland, The Princess Royal Trust for Carers
in Scotland (part of Carers Trust);
 
Callum Chomczuk, Senior Policy and Parliamentary Officer, Age Scotland;
 
Aidan Collins, Policy Officer, Scottish Association for Mental Health;
 
Jim Pearson, Deputy Director Policy, Alzheimer Scotland.
 

 
Douglas Wands

Clerk to the Health and Sport Committee
Room T3.60

The Scottish Parliament
Edinburgh

Tel: 0131 348 5210
Email: douglas.wands@scottish.parliament.uk
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The papers for this meeting are as follows—
 
Agenda Item 1  

Note by the clerk HS/S4/12/17/1

The Food Protection (Emergency Prohibitions) (Dalgety Bay)
(Scotland) Order 2012 (SSI 2012/135)

HS/S4/12/17/2

Agenda Item 3  

Note by the clerk HS/S4/12/17/3

Agenda Item 4  

PRIVATE PAPER HS/S4/12/17/4 (P)
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HS/S4/12/17/1 

Subordinate Legislation Briefing 

Overview of instrument 

1. There is one instrument subject to emergency procedure for the Committee’s 
consideration today.  

2. The instrument came into force on the day that it was laid. As an emergency 
instrument it will cease to have effect after 28 days, beginning with the date on which 
it was made, unless before the expiry of that 28 day period, the Order has been 
approved by resolution of the Scottish Parliament.  

3. Annexe A contains a letter from the Food Standards Agency (FSA) to the 
Presiding Officer explaining why it was necessary to lay the instrument less than 28 
days before it was brought into force. Annexe B contains an Executive Note from the 
FSA regarding the instrument.  

Details on the instrument 

4. The Food Protection (Emergency Prohibitions) (Dalgety Bay) (Scotland) Order 
2012 (SSI 212/135) provides protection to consumers from a potential food chain risk 
due to the presence of radioactive particles at Dalgety Bay in Fife. 

5. The Subordinate Legislation Committee has not made any comments on the 
instrument. 

Procedure for Consideration of the Instrument 

6. At today’s Committee meeting the Committee will take oral evidence from the 
Minister for Public Health on the emergency instrument. 

7. The Minister will then be invited to move the motion seeking the Committee’s 
agreement to recommend that the instrument be approved.   

 

Dougie Wands 

Clerk to the Committee 

http://www.legislation.gov.uk/ssi/2012/135/contents/made
http://www.legislation.gov.uk/ssi/2012/135/contents/made
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ANNEXE A 
 
The Presiding Officer 
Scottish Parliament 
Edinburgh 
EH99 1SP 
 
 
9th May 2012 
 
 
Presiding Officer, 
 
The Food Protection (Emergency Prohibitions) (Dalgety Bay) (Scotland) Order 
2012 (S.S.I. 2012/135) 
 
The above instrument was made under sections 1(1) and (2) and 24(3) of the Food 
and Environment Protection Act 1985, on 8th May 2012.  It is being laid before the 
Scottish Parliament today and comes into force at 15:00 hours. 
 
Section 28(2) of the Interpretation and Legislative Reform (Scotland) Act 2010 has 
not been complied with.  In accordance with section 31(3) of that Act, this letter sets 
out why it is necessary to lay the instrument less than 28 days before it is brought 
into force. 
 
It is necessary to bring this instrument into force expediently in the interests of 
protecting public health.  Warning signs and other precautions have been in place at 
Dalgety Bay in Fife for some time, but new evidence indicates that recently 
discovered radioactive particles could be ingested by fish (including shellfish).  The 
Food Standards Agency has completed an initial dose assessment which indicates a 
potential food chain risk to consumers.  This instrument contains emergency 
prohibitions in respect of an area designated at Dalgety Bay, for the purposes of 
section 1 of the 1985 Act.   
 
Furthermore, this instrument is subject to the procedure provided for by section 1(8) 
of the 1985 Act; the instrument will cease to have effect after 28 days, beginning with 
the date on which it was made (unless, before the expiry of that 28 day period, the 
order has been approved by resolution of the Scottish Parliament). 
 
Accordingly, it is necessary to bring this instrument into force at 15:00 hours today, 
without complying with section 28(2). 
 
Yours faithfully, 
 
 
 
Charles Milne 
For the Food Standards Agency 
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ANNEXE B 

EXECUTIVE NOTE 

 

The Food Protection (Emergency Prohibitions) (Dalgety Bay) (Scotland) Order 
2012 (S.S.I. 2012/135) 

 

1. Description 

1.1. The above instrument was made in exercise of the powers conferred by sections 
1(1) and (2) and 24(3) of the Food and Environment Protection Act 1985.  The 
instrument is subject to ”emergency” procedure in terms of section 1(8) of the 1985 
Act. 

2. Policy Objective 

2.1. This instrument provides protection to consumers from a potential food chain risk 
due to the presence of radioactive particles at Dalgety Bay in Fife. 

3. Legislative Background 

3.1. The 1985 Act enables the Scottish Ministers to make emergency orders specifying 
activities which are to be prohibited as a precaution against the consumption of food 
rendered unsuitable for human consumption as a consequence of escaped 
substances. 

3.2. This instrument has the effect of making it an offence to fish for, remove and use fish 
(including shellfish) (as defined in section 24 of the 1985 Act) from an area 
designated by the instrument at Dalgety Bay in terms of Part 1 (contamination of 
food) of the 1985 Act.  There are related enforcement powers, provided by the 1985 
Act. 

4. Policy Background 

4.1. Particles & clinker contaminated with radium-226 (Ra-226) have been detected on 
the beach at Dalgety Bay since 1990 and are believed to originate from past 
operations at the former Donibristle military airbase at Dalgety Bay. Radium and its 
‘daughters’ (radioactive breakdown products) emit alpha radiation which can 
increase the risk of cancer. 

4.2. An intensive survey began in September 2011 and found numerous radioactive 
items on the beach - ranging from small particles to clinker-like lumps - many with 
relatively high Ra-226 levels. 

4.3. Some particles are small and some can easily break apart so they could be ingested 
by fish (including shellfish) and subsequently enter the food chain. Additionally some 
particles have been shown to be soluble in the human gut which increases the dose 
which could be received. 

4.4. There is no fishing or shellfish industry in the area; however individuals are known to 
collect shellfish from the designated area for consumption or use as bait.  This is 
despite signs indicating that radioactive contamination has been found in this area 
and fish and shellfish should not be collected.  

4.5. COMARE (the Committee on Medical Aspects of Radiation in the Environment) have 
indicated that action should be taken to reduce the risk to the public at Dalgety Bay. 
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4.6. The potential food chain dose has been assessed by the FSA based on recent data 
and reviewed by the Health Protection Agency. Several results exceeded the 1 
millisievert annual allowable dose to members of the public indicating a potential risk 
to consumers. 

4.7. There is currently insufficient information to calculate the probability of encountering 
a particle. The recent increase in particle discoveries, their activities and the dynamic 
nature of the coastal environment also needs to be considered. 

4.8. Given the potential ingestion doses and the uncertainty over the risk of encounter: 
the FSA considers it appropriate to make this instrument on the basis that there 
exists or may exist circumstances which are likely to create a hazard to human 
health through human consumption of food which is derived, or may be in future 
derived, from fish in the area designated by this instrument which is, or may be, or 
may become, unsuitable for human consumption.  This instrument strengthens 
public protection by adding to the advice which is already in place. Preparations for 
this instrument to be made began immediately, following the review of the FSA dose 
assessment.  This instrument is being brought into force quickly after it is laid.   

5. Consultation 

5.1. The FSA has kept stakeholders informed of potential food chain implications through 
the Dalgety Bay Forum (DBF) and has contributed to the Dalgety Bay Particles 
Advisory Group (DBPAG). There is no fishing or shellfish industry in the affected 
area; however consumers have been informed of the issue via the FSA’s website.  

5.2. The Scottish Government has representation on both the DBF and DBPAG and their 
Radioactive Waste Team has been regularly updated.  The FSA also attended a 
multi-agency Dalgety Bay Public Health Risk Assessment meeting convened by the 
Scottish Government in November 2011 and an MSP Radioactive Substances 
Awareness Event in April 2012. 

6. Financial Effects 

6.1. Any financial effects are expected to be negligible as there is no fishing or shellfish 
industry in the designated area. 

7. Monitoring & review 

7.1. Fife Council Local Authority will have responsibility for enforcing this food safety 
legislation. 

7.2. Shellfish monitoring results from the Dalgety Bay designated area will be posted on 
the FSA’s website (www.food.gov.uk) and summarised in the Radioactivity in Food 
and the Environment report which is published in autumn each year. 

7.3. In terms of the 1985 Act, a motion before and approved by the Scottish Parliament is 
required to extend the effect of a FEPA Order beyond 28 days. Assuming the Order 
is required for a longer period, the FSA will review the need for the FEPA Order in 
light of new evidence and/or effective remediation and after 1 year at the latest. 

 

Food Standards Agency in Scotland 

08 May 2012 



Order made by the Scottish Ministers, laid before the Scottish Parliament under section 1(8) of the 

Food and Environment Protection Act 1985, for approval by resolution of the Scottish Parliament 
within twenty eight days beginning with the day on which the Order was made, not taking into 

account periods of dissolution or recess for more than four days. 

S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S  

2012 No. 135 

PUBLIC HEALTH 

CONTAMINATION OF FOOD 

The Food Protection (Emergency Prohibitions) (Dalgety Bay) 
(Scotland) Order 2012 

Made - - - - 8th May 2012 

Laid before the Scottish Parliament 9th May 2012 

Coming into force in accordance with article 1(1) 

The Scottish Ministers make the following Order in exercise of the powers conferred by 
sections 1(1) and (2) and 24(3) of the Food and Environment Protection Act 1985(a) and all other 
powers enabling them to do so, being of the opinion that there exist or may exist circumstances 
which are likely to create a hazard to human health through human consumption of food and that 
in consequence, food which is derived or may be in the future derived from fish in the area 
described in the following Order, is, or may be, or may become, unsuitable for human 
consumption. 

Citation, commencement and interpretation 

1.—(1) This Order may be cited as the Food Protection (Emergency Prohibitions) (Dalgety Bay) 
(Scotland) Order 2012 and comes into force at 1500 hours on 9th May 2012. 

(2) In this Order, “relevant time” means the time this Order comes into force. 

                                                                                                                                            
(a) 1985 c. 48.  Section 1(1) was amended by section 51(2)(a) of the Food Safety Act 1990 (c.16).  Section 1(2) defines 

“designating authority”, as amended by paragraph 10(2) of the Schedule to the Scotland Act 1998 (Modification of 
Functions) Order 1999 (S.I. 1999/1756), paragraph 6(3) of Schedule 5 to the Food Standards Act 1999 (c.28) and paragraph 
12(a) of the Schedule to the Scotland Act 1998 (Consequential Modifications) Order 2000 (S.I. 2000/2040).  By virtue of 
section 40(2) of the Food Standards Act 1999, amendments made by Schedule 5 to that Act are to be taken as pre-
commencement enactments for the purposes of the Scotland Act 1998 (c.46).  The functions of the Secretary of State, in so 
far as within devolved competence, were transferred to the Scottish Ministers by virtue of section 53 of the Scotland Act 
1998.  In so far as not transferred, and in so far as relating to food (including drink) including the primary production of 
food, relevant functions were transferred to the Scottish Ministers by the Scotland Act 1998 (Transfer of Functions to the 
Scottish Ministers etc.) Order 2005 (S.I. 2005/849). 
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Designated circumstances 

2. In the opinion of the Scottish Ministers, fish in the area designated in article 3 below may be 
affected by fragments of radioactive contaminated waste material containing radium 226 and its 
daughter radionuclides, and if consumed is likely to create a hazard to human health. 

Designated area 

3. The area described in the Schedule to this Order is designated for the purposes of Part I of the 
Food and Environment Protection Act 1985. 

Activity prohibited in the designated area 

4. No person is to fish for or take any fish in the designated area. 

Prohibited movement of fish 

5. No person is to move any fish out of the designated area. 

Restrictions 

6. No person is to— 
(a) use any fish taken out of the designated area after the relevant time in the preparation or 

processing for supply of food or anything from which food could be derived; 
(b) land any fish which was in waters in the designated area after the relevant time; 
(c) supply, or have in possession for supply, any fish which was in the designated area after 

the relevant time; 
(d) supply, or have in possession for supply, any food or anything from which food could be 

derived in the preparation or processing of which anything was used in contravention of 
paragraph (a) of this article; or 

(e) feed to any creature a feeding stuff in the preparation or processing of which anything 
was used in contravention of paragraph (a) of this article. 

 
 
 
 
 
 RICHARD LOCHHEAD 
 A member of the Scottish Executive 
St Andrew’s House, 
Edinburgh 
8th May 2012 
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 SCHEDULE Article 3 

THE DESIGNATED AREA 
The areas of land and sea below mean high water springs in Dalgety Bay (including New 

Harbour) in Fife which are bounded from point national grid reference NT162828 (Donibristle 
Bay), extending in an easterly direction in a straight line to point national grid reference 
NT176831 (Braefoot Point), then extending in a north-easterly direction following the line of the 
mean high water springs to the farthest point of the mean high water springs on the foreshore of 
Dalgety Bay, and returning in an anticlockwise (and generally westerly) direction along the line of 
the mean high water springs around Dalgety Bay, and returning to point national grid reference 
NT162828 (Donibristle Bay). 
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EXPLANATORY NOTE 

(This note is not part of the Order) 

This Order contains emergency prohibitions restricting various activities in order to prevent 
human consumption of food which is or may be rendered unsuitable for that purpose by virtue of 
the presence of fragments of radioactive contaminated waste material containing radium 226 and 
its daughter radionuclides, which could be taken up by fish. 

The Order relates to fish, which is defined by section 24 (interpretation) of the Food and 
Environment Protection Act 1985 (“the Act”) and means all species of fish and shellfish, including 
crustaceans and molluscs of any kind. It designates an area of Dalgety Bay, Fife and an area of sea 
off that Bay, within which fishing for and taking fish is prohibited (articles 3 and 4 and the 
Schedule). It prohibits the movement of fish out of that area (article 5). Other restrictions are 
imposed in relation to the use of any fish taken from that area (article 6). A map showing the 
designated area under this Order is appended to this note for illustrative purposes only. 

It is an offence by virtue of section 1(6) of the Act, as read with paragraph 4 of Schedule 1 to the 
Act, to contravene any of the prohibitions contained in this Order, or to cause or permit any other 
person to do so, anywhere in the United Kingdom or in United Kingdom waters. 

Under section 21 of the Act the penalty for contravening an emergency prohibition is— 
(a) on summary conviction, a fine not exceeding the statutory maximum; or 
(b) on conviction on indictment, an unlimited fine or imprisonment for a term not exceeding 

two years or both. 

Powers of enforcement in relation to emergency prohibitions are conferred by section 4 of, and 
Schedule 2 to, the Act. Obstruction of an enforcement officer is an offence under paragraph 10 of 
that Schedule. 
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Subordinate Legislation Briefing 

Overview of instrument 

1. There is one negative instrument for consideration.  

2. A brief explanation of the instrument along with the comments of the Subordinate 
Legislation Committee is set out below. If members have any queries or points of 
clarification on the instrument which they wish to have raised with the Scottish 
Government in advance of the meeting, please could these be passed to the Clerk to 
the Committee as soon as possible. 

Details on the instruments  

3. Mental Health Tribunal for Scotland (Practice and Procedure) (No. 2) 
Amendment Rules 2012 SSI/2012/132 these Rules further amend the Mental Health 
Tribunal for Scotland (Practice and Procedure) (No. 2) Rules 2005 to replace rule 58 
(power to decide a case without a hearing) with a new version. 

4. The previous version of the rule required that ‘the relevant persons’ agree in 
writing before the case could be decided without a hearing. The amended rule 
permits certain persons, including the patient, to request that oral representations or 
oral evidence be heard. Persons other than the patient must show cause for these to 
be heard. A request from the patient for oral representations or oral evidence to be 
heard must be granted. 

5. The Subordinate Legislation Committee has not made any comments on the 
instrument. 

6. There has been no motion to annul this instrument. 

Dougie Wands 

Clerk to the Committee 

http://www.legislation.gov.uk/ssi/2012/132/made
http://www.legislation.gov.uk/ssi/2012/132/made
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